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Name & Address of the Appellant & Respondent

Mis. Hi-Choice International (100% EOU)

al{ af@a z 3ft 3r?gr a arias 3ra aa & it ass am2 # 4Ra uenRenfa#
sag • Fer 3rf@rant aat sr4la a gr?erur ma Wgdvar &
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'+fml tl-<cbl'< r gatrwr 3aaa :
Revision application to Government of India :

. (1) at1 3rzcn 3tf@Pu, 1994 cB1" l:ITTT 3Wffi ~ ~ Tf1Z +Wfffi cfi m if
~ l:ITTT "cbl" '3"Cf-l:ITTT cfi >fl2.Tli•~ cfi 3W@ ya?terr 3m4a 'sra fra, rdal,
f@a ianraa, era far, atft if#a, #ta 4tu a, vi f, { fact : 110001 st
cB1" \i'IFff~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ?:ITG '1@ al ef a masa hat rR cbl-<-<sll~ 'ff fcRfr ·+1°-sllll'< m 3Rl cblx-<sll~
if <TT fcRl'r ~0-Sllll'< °ff ~ 'fjO,sllll'< if '1@ ~ vJTc9° ~ +Wf if, <TT fcRl'r 'f!O-Sllllx <TT~ if
ark as fcRfr afar a #at qosrur "ITT '1@ cB1" ~ cfi~~'ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of. the goods in a warehouse or in storage whether in a factory or in a warehouse.

() ra # are fa# ; zur var i Pi£11Rla '1@ ~ m '1@ cfi fclPil--11°1 if "'3"CfIJTrT~
ea ml v sqzyca # Ra a ma i "G11 'Bffif a are faz 7?gr PillTRI a
1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the m~nufacture of the goods which are exported to ·any
country or territory outside India.

(Tf) "lift ~ c1?T 'T@R fag farna re (ura z +era at) RlITT1 fcpm <PTT

l=JTB'ITTI
(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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ti" ~ '3(GIGrl ~ '3(GIGrl ~ cB" :fIBR cB" ~ "GTI" ~~ l=fR:f cl5l' ~ t .3fR
~~ w ~ ~ ~ f.TTr:r m- :tt11RlcB ~. ~ m- m Lffffif err ~ "CR m
~ if fctm~frn;r:r (.=f.2) 1998 tl"RT 109 &RT~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3cllIGrl ~ (3f(frc;,) Plwt1q<:1"1, 2001 m- frr<:r:r 9 m- ~ FclPl~ISc'. rn ~
zv-s it ufit , hf ark # sf mar hf fgi at m ft per-arr vi
3f(frc;, ~ c#r err-err ~ cB" W@.:r 6fr 3r4a fhur urr a1RGI "3"flcfi W@.:r ~ ~- cBT
:!{,~~M cB" ~ tl"Rf 35-~ lf frrtlfmr -ctf cB" ~ cB" ~ cB" W@.:r t7"3lR-6 ~ cBl" ~
'lfr 6FlT~ I -

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy· of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RFcllJ'l.--i ~ cB" W@.:r uegj icvaa V ala ua zna am it at q1 2oo/
#hr qnrar #t sir; oil ugi ica a Va Gara vnr z ill 1000/- cBl" 'C!fR=r~ cBl"
GT; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zgc, trqrgca viaa 3r4ta mrarf@erau uf 3rfa
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) kt Gura zcn srf@fr, 1944 c#r tl"Rf 35- uo#f/35-~ cB" ~ :

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar earia iif@er fl mr #tar zyca, #hr 4ta zyc v @ara
374l#tr nnf@raw #t fag?ts 4fear le cifa • 3. 3ITT". m-. ~.~~cpl"~

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, O
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) '3cftl~ftia qRmc; 2 (1) en -q ~~ cB" m c#r 3f(frc;,, 3flfu;rr cB" ~ -q ~
gen, ala sari ca gi ara 3r4ft =znnerav1 (fr) #l uf?a 2bit4 9if8a,
616l-fcllcillcl if 3it--20, q #ea srRqa qr4sue, nvft 77T, 616l-fcllcillcl-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT} at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3ct1Ic;.--i ~ (3f(frc;,) Pllll-flq<:1"1, 2001 c#r tl"Rf .6 oiasfa Tua ~:q--3 if frrtlfmr
fag 3gar a4lRtn znzuf@rai at n{ srft cB" fcl% aft fag mg 3mar # a If fea
'IJ'l'"ITT ~~ c#r 'l-ftrr, 6lJTIJ'l' c#r 'l-fiiT (3rR QfllTllT TIT uif q, 5 alg Ita a t cffii
~ 1ooo/- 'C!fR=r ·~ 'ITT1fr I sii sur zgea st 'l-fiiT , 6lJTIJ'l' c#r inr it arzur mar uafa
T 5 lg II 50 cal Id m ill ~ 5000/- 'C!fR=r ~ 'ITT1fr I 'IJ'l'"ITT ~~ c#r 'l-fiiT ,
6lJTIJ'l' c#r 'l-ftrr (3rR QfllTllT ·Tur up+fr q; 50 lg znG vnar aei T; 1000o/- 'C!fR=r
~ m.fr I cBT 'CBl"ff fll3llJc/? xRi-itclx n a1fia a rue a a 'fmtf c#f 'G'fm I 'll6
51Fe en # fa4l 1fa I cflJ'l f.:lcp af5f cB" ~ c#f WW cBT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shajJ1~J?,anied against
(one which at least should be accompanied by a fee of Rs.1,000/-,;~s::§:,:9-0:ElL_~!Jo1_~s.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 La,c,<JqjSO ~q·J1ntl"a'qG'\Je 50 Lac
respectively in the form of crossed bank draft in favour of Asstt.Ute!il'istcfqc;sr~a ~Cfli~h of any

j ., \ ' ..._. j e' sf!'-4 » <LJ.ea', ;;;y,,,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) 7:f~ ~~"ti~~~ cpl~ imlT % m~ ~ 3Trffi ~ ~m cpl :fRfR~
cflT xl" fcom "GlFIT ~ ~ TI~ ~ "ITTcf ~ '!fi fcn ~ traT com xl" aa #a fg zunfRerf 3rft#tr
Inf@erau at va 3@la zur #tuwar at van 3de fhuT vll"ffi t; I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) ·qr11au zyca arf@Rm 497o zrr vigil@era 6t 3r4qf-4 a aiaf Reff fa5g 314ar
a 3ma zuT p 3kg zqenferf ffu q@art a an2 r@ta #6t ya uf R
~.6.50 W cBT arznrcu zca fe an 3hraf;
One copy of appiication or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) st ail iifr mrai at~~cf@" frn:r:rr cBT 3m aft ezr 3naff fut uraT t
'iJll" # zrca, it ala zrca vi hara ar41#la mrurf@raw (raffaf@) Ru, 1982 B
frlmrt1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tzar en, a4rzr3n rai #hara 3r4#r nf@rawr (Git4a) h 4fa 3r4iii amii
ac4tr3en gr# 3f@)fGr, 8&g9 Rt err 39n a3iii farzr(gin-) 3f@1fz2&g(2&9 ft

.::,

tR§<TT =<ts)~= of..ot. =< ·@y sitR fa4tr 3f@)fr+, &&Q, 'd cfi'rmuoagiair +aas at ±ft rarfr
'JI$ too~ cfi'r 'JI$" '?fr-urn~~~, arf fazr err c), 3@dra~cfi'r~cf@

37hf@la2r if?rar#ts«uv 3rf@ram zt
he4ta3nl lasvihara h3iaifa" 'JiTd1' fcl,Q" 'JW ~rc;:ci," ~ fata=a=r ~TITTiR' 6

.::, .::,

(il mu 11 'sf' c),~~. '{c!i'J=j'

(iil ~~ cfi'r cfl' 'JI$ ~ urn
(iii) ~~ fai ll J-11 cl JI h fGrzr 6 c), 3@dra ~ '{c!i'J=I'

» 3maserfzr fsr enrhman faarr (@i. 2) 31f@06zr, 2014 h 3warqa fa# 3r4tarqe)art a
'fld=f !l.'f~~~'Qcf ~cfi)'c>lfJJ_a'lffeMI

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) a is,s an2r ah 4fr 3r4ht nf@aur hmrsf eyes wrcrr ~~ m ciUs' ffict1Rc1 ~ c=rr

'J,fcl'f fcITTPN ~~ c), 10% 27alaT 3tk srziha.avs fficl&a ~ c'Jof ciUs c), 10% 37a1materr #stGraa&[
.::, .::, .::,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty a~~i~net~pute, or
penalty, where penalty alone is in dispute." /;$.-;:~;~.tz~

11».-.-r• <;?·,..,;i)•..·~ );{.,;.,;.\.t: @ }Re, rs. +\ ,- ·. • r C .• ' ·1 "-t.rt c.,, \ "1....... :.,,,.1 /, '--·;Ee
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ORDER IN APPEAL

This appeal has been filed by M/s Hi-Choice International (100%
EOU), Muktupur, Tal-Unjha, Dist-Mehsana (hereinafter referred to as"the

appellant") against Order-in-Original No.41/Ref/CE/AC/2015 dated
15.06.2015 (hereinafter referred to as" the impugned order") passed by the

Assistant Commissioner of Central Excise, Mehsana Division (hereinafter

referred to as ("the adjudicating authority).

2. Facts of the case is that a refund claim of Rs.8,15,074/- was filed by

the appellant on 12.03.2015 in terms of Rule 5 of Cenvat Credit Rules, 2004

(CER), before the adjudicating authority in respect of unutilized Cenvat credit

lying in RG 23 A Part-II register at the time of closure of their unit. A show

cause notice dated 30.04.2015 was issued to the appellant for denying the

refund claim on the grounds that they have not fulfilled substantial
compliance with regard to various conditions of the said Rule and Notification

No.05/2006-CE (NT) dated 14.03.2006; that since the unit has closed down
for more than 5 years, the refund filed hit by limitation as prescribed under
Section 11B of Central Excise Act, 1944 (CEA). The said show cause notice

was adjudicated by the adjudicating authority vide impugned order by

rejecting the said refund claim on the grounds mentioned in the show cause

notice.

3. Being aggrieved, the appellant has filed the instant appeal on the

grounds that Rule 5 does not prohibit refund of unutilized credit when there
is no manufacturing activities in light of closure of factory; the they had no
opportunity to utilize the Cenvat credit as all the goods manufactured were
exported and the refund claim in dispute is for the unutilized credit due to

closure of the unit, the details specified under Rule 5 read with the

notificati_on NoS/2006 is not required. The appellant cited decision in the case
of M/s Solvak India Tradint Co. Ltd, reported at 2006 (205) ELT 956

(Tri.Ban) and 2006 (201)ELT 559 (Kar) and in the case of M/s Anal
Synthetic Pvt Ltd decided by Commissioner · (appeal), Ahmedabad vide OIA

dated 25.11.2008.

4. A personal hearing in the matter was held on 03.05.2016 and Shri

M.H.Raval, Consultant appeared for the same. He reiterated the grounds of

appeal.

4.1 I have carefully gone through the facts of the case, submissions made
by the appellant in the appeal memorandum and at the time of personal
hearing. The core issue to be decided in the instant case is whether the l
appellant is eligible for refund of unutilized Cenvat credit lying in balance at

he time or ceosure or untt, under the provisions of Rule 5 of$,6$f@a41y
Notification No.05/2006. //J(,,,~·1·qN:?:t'."' \\;"~.

\

'J";: 'If,(,,, -I 3-'
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4.2 Rule 5 of CCR stipulates that when any input are used in the final

products which are cleared for export , the Cenvat credit of input or input

service so used shall be allowed to be utilized by the manufacture towards

payment of duty of excise of any final product cleared for home consumption

or for export bf payment of duty and for any reason the such credit is not
possible to utilize , the manufacturer shall be allowed refund of such amount

subject to such safeguards,. conditions and limitations, as may be specified,

by the Central Government, by notification. Further, I find that the

Notification No.05/2006 ibid allows submitting the claim for such refund once

for any quarter in a calendar year and in case of a 100% EOU the claim for
such refund be submitted for each calendar month with relevant documents.

I also find that such refund is required to be filed with the jurisdictional

officer before the expiry of the period specified in section 11B of the CEA.

4.3 In the instant case, I find that the appellant has filed the said refund

claim as they were not in position to utilize the credit due to closure of their
unit. The contention of the adjudicating authority is that the said notification
prescribes certain conditions and limitation for availing refund under Rule 5;
that the basis of determining the refund amount is the export clearance of

the final products as mentioned in the appendix of the notification and it
provides for submission of documents relating to exports which was not

followed by the appellant. It is an undisputed fact that Rule 5 read with

Notification No.05/2006 prescribes for grant of refund of Cenvat credit on
inputs used in the manufacture of final products which are cleared for export
and for availing such refund, conditions viz. submission of relevant
documents and time limits for filing such refund etc are prescribed. The basis

of determining the refund amount is the export clearances of the final

products as mentioned in the appendix to the said Notification. Rule 5 clearly

0 states that refund shall be allowed subject to such conditions as may be

specified. The Notification provides for submission of documents such as
shipping bills etc. The reference to conditions and limitations in Rule 5 is to

no effect and such conditions specified in Rule 5 read with Notification

5/2006 are necessary, if the contention of the appellant that where for any
reason such adjustments are not possible refund may be allowed under the
said rule. In the instant case, I find that the appellant is not able to submit
the refund claim of unutilized Cenvat credit month wise or which period it
pertains, as prescribed in· the notification ibid along with the required

documents as prescribed. Further, I find that the notification No.05/2006

clearly prescribed the time limit for filing the refund claim i.e within one year
from the relevant specified in Section 11 B of CEA. As per finding of the

adjudicating authority, the appellant has filed the refund claim in question
after the expiry of one year from the relevant date. Therefore, refund in such
cases of closure of factory is not provided under Rule 5 i;eatf§,~~.t:e,..~+ .-.±,7%5,8.99<4

me»wle] ca <sl< •... -5[}$\ ± e# , sc &
¥ Yes ·. : /?\* ' .I;~......... ·-_.--:.,,'?_eon? k.aea

0



6
F No.V2{33)46Ahd-lll/15-16

notification ibid.

4.4 The appellant has relied on the decision of M/s Solvak India Tradint

Co. Ltd, reported at 2006 (205) ELT 956 (Tri.Ban) and 2006 (201) E.L.T. 559 (Kar)

The said decision has been distinguished in the decision of M/s Phonix

Industries Pvt Ltd reported at 2015 (330) ELT (Tri. Mumbai). By considering
the said decision of M/s Solvak India Tradint Co. Ltd, the Hon'ble Tribunal in

the case of M/s Phonix Industries Pvt held that :

7.1 The Id. Counsel states that Rule 5 enumerates 3 categories under which
refund of unutilized Cenvat credit may be allowed i.e. (a) where the final
product is exported, (b) where the final product is cleared for home
consumption, (c) where for any reason such adjustments are not possible
refund may also be allowed. Their case would be covered under (c) according
to learned counsel.
We do not agree with this reading of Rule 5. Rule 5 categorically states that
where any inputs are used in the final products which are cleared for export
under bond or letter of undertaking, then the credit shall be allowed to be
utilized by the manufacturer towards payment of duty of excise on any final
products cleared for home consumption or for export on payment of duty and
where for any reason such adjustment is not possible, the manufacturer shall
be allowed refund of such amount subject to such safeguards, conditions and
limitations as may be specified by the Central Govt. by notification. The words
"such adjustment" have to be read in context of the whole sentence. The
words "where for any reason such adjustment is not possible" can only imply
that refund in cash may be granted only when the Cenvat credit cannot be
adjusted against duty on final products cleared for home consumption or for
export on payment of duty. Any other interpretation would be against the
scheme of Cenvat credit which is to prevent cascading in taxation. If the
appellants' contention that refund may be granted on closure of factory is held
to be valid, then there may be cases when the inputs are not even used in
manufacture of the final product. Grant of refund in such cases would lead to
an illogical result - that is, the duty paid on inputs is being refunded without
their use in the manufacture of final products. This will amount to refund of
Central Excise duty paid which has no basis in law.
7.2 The appellants have argued that there is no express provision in terms of
Rule 5 which bars refund on closure of factory. We find that Rule 5 expressly
allows refund only when "adjustment" is not possible to utilize Cenvat credit for ·
clearing goods for home consumption or for export on payment of duty. There
cannot be any other reasonable interpretation in the manner of reading this
Rule. The Rule starts with the phrase "where any inputs are used in the final
products which are cleared for export.." Thus the first condition is that the final
products must be exported. The general principle of construction in canons of
law is that a legislative instrument has to be read as a whole. The phrases in a
sentence have to be read in their cognate sense. That is, Rule 5 has to be read
as a whole and not in parts. The whole conveys only one sense i.e. refund of
unutilized credit is only permissible in case of export of goods and not for any
other reason."

4.5 . The above said decision in the case of M/s Phonix Industries Pvt Ltd is

squarely applicable to the present case. Further, I find that the adjudicating

authority, in para 22 of the impugned order, has relied on decision of Hon'ble
High Court of Madras in the case of M/s GTN Enginering (I) Ltd reported at
2012 (281) ELT (Mad) which states that the time limit of one year under
Section 11 B of CEA is mandatory and applicable to Rule 5 of CCR read with

0

0

above.

notification ibid. The Hon'ble Madras High Court's order has also been
followed by the jurisdictional bench of CESTAT in the case of M/s Spectramix

Plastics reported in 2014(307)ELT 353 (T). These cases are also.,,s§',tlltr~~"ie98-- c
applicable to the instant case looking into the facts of the case a/~~fws,sed <l'< i'

f ¾;LIJl ~\;--.~'.·~•. - ·-,· • Ao ¢ ·} 72».E.5 z3 ;'a
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4.5 In view of above discussion and applying ratio of the decisions cited in

above para, I find that the adjudicating authority has correctly rejected the

refund claim filed by the appellant. Therefore, I uphold the impugned order

and rejected appeal filed by the appellant. The appeal is disposed off in

above terms.

Et.(Mohanan V.V)'
Superintendent (Appeals-I)
Central Excise, Ahmedabad
By R.P.A.D.

To
M/s Hi-Choice International (100% EOU),
Muktupur, Tal-Unjha,
Dist-Mehsana

Copy to:

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl,/Joint Commissioner, (Systems), Central Excise, Ahmedabad

III
4. The Dy. / Asstt. Commissioner, Central Excise, Division- Mehsana,

hmedabad-III
uard file.

6. P.A (Commissioner-Appeals-I) file.

v%,

l4,1--
(UMA SHANKER)

COMMISSIONER (APPEALS-I)
CENTRAL EXCISE,

AHMEDABAD




